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Agenda
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▪ PCORI Fee

▪ 2021 HDHP and ACA Out of Pocket limits

▪ Extension of ERISA and Code Deadlines Due to COVID-19

▪ Relief for Employers

▪ Relief for Participants and Beneficiaries

– Examples

▪ Relief for Cafeteria Plans and FSAs

▪ HEROES Act (COBRA subsidy provision)

▪ FFCRA Leave Update
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PCORI Fees Due By July 31
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▪ PCORI fee applies to self-insured and fully insured plans

– Paid by carrier if insured, plan sponsor if self-insured (Form 720)

– Fee is $2.45 fee per member per year for plan years ending on or after 

October 1, 2018, and before October 1, 2019

– Fee is $2.54 fee per member per year for plan years ending on or after 

October 1, 2019, and before October 1, 2020

▪ Applies on a per-member basis for major medical 

▪ Applies on a per-covered employee basis for HRAs

▪ Examples of due dates: 

– 07/01/18 – 06/30/19 – $2.45 PMPY due by 7/31/20

– 01/01/19 – 12/31/19 – $2.54 PMPY due by 7/31/20
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2021 HSA and ACA OOP Limits 
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▪ ACA requires family plans to have an embedded individual OOP limit

▪ Embedded OOP limit rule applies to all non-grandfathered group health 
plans, including HDHPs

2021 (single/family) 2020 (single/family)

Annual HSA Contribution Limit $3,600 /  $7,200 $3,550 /  $7,100

Minimum Annual HDHP Deductible $1,400 / $2,800 $1,400 / $2,800

Maximum Out-of-Pocket for HDHP

(applies to all in-network benefits)
$7,000 / $14,000 $6,900 / $13,800

ACA Maximum Out-of-Pocket Limits $8,550 / $17,100 $8,150 / $16,300
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Interaction between HSA Rules and ACA OOP Limits 
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▪ Recap (2020 figures shown):

– HSA Rule: Family HDHPs cannot have embedded deductible less than $2,800

– HSA Rule: OOP limit for family HDHP coverage cannot exceed $13,800 in 2020

– ACA Rule: Family coverage (whether HDHP or non-HDHP) must have an 

embedded individual OOP limit that does not exceed $8,150

▪ Example: An HDHP subject to the ACA OOP rules may have a 

$6,900/$13,800 OOP limit (and be HSA-compliant) and an embedded 

OOP limit no greater than $8,150 (and be ACA-compliant) 
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ERISA and Internal Revenue Code Extensions
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▪ The impacts of the COVID-19 National Emergency, as declared by 

President Trump on March 13, 2020, have been vast

▪ As a result, many employers and employees are struggling to meet their 

various filing, notice, election, or other deadlines

▪ To ease this burden, the DOL, IRS and HHS issued guidance and relief, 

including requiring employers to suspend the deadline for qualified 

beneficiaries to elect COBRA or pay COBRA premiums during the 

“Outbreak Period”
– Outbreak Period runs from March 1, 2020 until 60 days after the National 

Emergency ends (or such other date as specified by the Agencies)
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Relief for Employers 
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▪ EBSA: Employee Benefits Security Administration – branch of DOL with 
oversight authority over health and welfare plans

▪ EBSA Disaster Relief Notice 2020-01 eases the burden for health and 
welfare plans (and retirement plans) by clarifying that:

– Neither the plan nor the employer will violate ERISA for failing to timely furnish a 
notice, disclosure, or document that must be furnished between March 1, 2020, 
and 60 days after the announced end of the COVID-19 National Emergency

– This timeframe is referred to as the “outbreak period” 
▪ Relief extends to COBRA Notices, SPDs, SMMs, SBCs, but use caution –

employers must act in good faith and furnish docs as soon as reasonably 
practicable – most employers will not delay sending COBRA notices

https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan-administration-and-compliance/disaster-relief/ebsa-disaster-relief-notice-2020-01
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Relief for Employers 
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▪ Plans and employers may communicate electronically with plan 
participants and beneficiaries who they reasonably believe have effective 
access to electronic means of communication, including email, text 
messages, and websites

▪ IRS Notice 2020-23: Filing relief for Form 5500 applies to employers with 
filings due between 4/1/20 and 7/15/20 (e.g., years ending 9/30, 10/31 
or 11/30/19)

– Employer with these plan years have until July 15, 2020 to file Form 5500

– Also applies to Form M-1 otherwise due during that time

▪ Deadline for calendar year plans has not been extended, though plans 
may file Form 5558 by 7/31/20 for an extension to 10/15/20

https://www.irs.gov/pub/irs-drop/n-20-23.pdf
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Relief for Participants 
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▪ DOL has issued a Final Rule extending certain timeframes and deadlines 

for participants to notify the plan of special enrollment events and 

COBRA qualifying events, among others

▪ This rule is mandatory for employers, plans and carriers to recognize

▪ Final rule applies to plan participants, beneficiaries, qualified 

beneficiaries, and claimants and provides relief from meeting certain 

deadlines during the outbreak period 

– Outbreak period: March 1, 2020 until 60 days after the announced end of the 

COVID-19 National Emergency, or such other date announced by the Agencies in a 

future notice

https://www.dol.gov/sites/dolgov/files/ebsa/temporary-postings/covid-19-final-rule.pdf
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Relief for Participants 
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▪ Final Rule extends the following deadlines:

– 30-day period (or 60-day period, for Medicaid/CHIP) to request a special 

enrollment; 

– 60-day election period for COBRA continuation coverage; 

– Date/deadline for making COBRA premium payments; 

– Deadline for individuals to notify plan of a qualifying event or disability 

determination; and

– Certain deadlines for submitting benefit claims, appeals, and external reviews
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Examples

10

▪ Assume the COVID-19 National Emergency ends July 3, 2020

– The “Outbreak Period” would end on 9/1/20 (60 days after the end of the 
National Emergency)

▪ Example 1:  Electing COBRA Coverage

– Bob experiences a qualifying event and is provided a COBRA election notice on 

4/1/20

– The Outbreak Period is disregarded for purposes of determining the election 

period

– Bob’s 60-day election period begins 9/1/20 and ends 10/31/20
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Examples
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▪ Example 2:  COBRA Premium Payments

– Assume the COVID-19 National Emergency ends July 3, 2020 and therefore the 

“Outbreak Period” ends 60 days later, on 9/1/20
– On 3/1/20 Frank was enrolled in COBRA  

– Frank paid premium for February but has not paid during the Outbreak Period

– As of 9/1/20, Frank has made no payments for March through September 

– Does Frank lose COBRA coverage, and if so for which month(s)?

▪ The Outbreak Period is disregarded when determining whether premiums are timely

▪ If Frank pays within 30 days after 9/1/20 (by 10/1/20), payments for March through 

September are timely; however, if Frank only pays two months’ premiums, he would just be 
entitled to COBRA for March and April
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Examples
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▪ Example 3: Special Enrollment Rights

– Assume the COVID-19 National Emergency ends July 3, 2020 and therefore the 

“Outbreak Period” ends 60 days later, on 9/1/20
– John declined coverage during his employer’s most recent open enrollment
– John gets married during the Outbreak Period

– When does John have to notify the employer of his special enrollment rights?

▪ The Outbreak Period ending 9/1/20 is disregarded for purposes of determining John’s 30-day 

special enrollment period 

▪ Therefore, John can exercise his special enrollment rights by 10/1/20 (30 days after the end of 

the Outbreak Period on 9/1/20)
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Relief for Cafeteria Plans and FSAs
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▪ IRS Notices 2020-29 and 2020-33

▪ This relief is voluntary for employers to adopt

▪ Provides an extension of “Use or Lose” rule for plan years ending in 2020
– For unused amounts remaining in a health FSA or a dependent care FSA as of the 

end of a plan year (or 2 ½ month grace period) ending in 2020, the plan may 

permit employees to apply those unused amounts to reimburse health FSA or 

dependent care FSA expenses, respectively, incurred through December 31, 2020

– Mainly relevant to non-calendar year FSAs

– For example, an employer with a plan year ending 3/31/2020 could allow 

employees until 12/31/2020 to incur claims

▪ If the plan includes a carryover, it will apply after the end of the 2020 

https://www.irs.gov/pub/irs-drop/n-20-29.pdf
https://www.irs.gov/pub/irs-drop/n-20-33.pdf
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Relief for Cafeteria Plans and FSAs
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▪ For mid-year elections made during calendar year 2020, a cafeteria plan 

may permit employees to: 

– With respect to employer-sponsored health coverage:

▪ make a new election on a prospective basis, if the employee initially declined to elect 

employer-sponsored health coverage; 

▪ revoke an existing election and make a new election to enroll in different health coverage 

sponsored by the same employer on a prospective basis; and 

▪ revoke an existing election on a prospective basis, provided that the employee attests in 

writing that the employee is enrolled, or immediately will enroll, in other health coverage not 

sponsored by the employer

– With respect to a health FSA or dependent care FSA, make a new election, or 

decrease or increase an existing election on a prospective basis
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Relief for Cafeteria Plans and FSAs
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▪ Employers should secure carrier approval before allowing changes 

▪ Employers may set a timeframe for changes and may limit the scope of 

changes (e.g., employees may only enroll/add and not drop coverage)

▪ Employers may also prohibit an employee from reducing a health FSA 

election below the amount the employee has already received that plan 

year, to avoid the FSA being put in a deficit position

– For example, if an employee has elected $2,750 and has contributed $1,375 on 

July 1, but has received $2,000 from the plan, a reduction on July 1 would be 

limited to $625, so that the employee would contribute $2,000 for the year
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Relief for Cafeteria Plans and FSAs
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▪ Notice 2020-33 increases the $500 carry over limit to 20% of the 

maximum salary reduction amount ($2,750 for 2020 plan years)

– Thus, the carryover amount is $550 for 2020 plan years

▪ To use relief under Notices 2020-29 and 2020-33, an amendment for the 

2020 plan year must be adopted on or before December 31, 2021, and 

may be effective retroactively to January 1, 2020

– Note, however, that all election changes must be made prospectively

– This retroactive relief is intended to cover changes made prior to the Notices’ 
release date (e.g., if an employer allowed mid-year enrollment earlier in the year  

based on a carrier’s special enrollment opportunity)
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Relief from Insurance Carriers
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▪ Some insurance carriers are providing premium credits to their 

employer clients in recognition that access to care has been disrupted 

as a result of the state of emergency

▪ In general, treat them like ACA Medical Loss Ratio rebates

– If 100% employee paid: employer must use the funds in a way that complies 

with ERISA’s exclusive benefit rule, such as a refund or premium holiday
– Employer and employee contributions: review the facts along with the terms 

of the plan to see if there’s a basis for the employer to retain the refund
▪ If the plan is silent, the employer may need to share the refund with employees 

proportionate to their contributions, similar to MLR rebates

▪ Consider whether employee contributions are communicated as a fixed cost
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What’s Next?
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▪ HR 6800 – HEROES Act

▪ If passed, could provide up to 9 months of premium assistance for health 
premiums owed by unemployed and furloughed workers 

– Could potentially cover 100% of the cost

▪ Would apply to ERISA plans, multiemployer plans and governmental plans

▪ Eligible employees include active workers on furlough and those covered by 
COBRA due to either involuntary termination or reduction in hours

▪ Would apply to impacted workers beginning March 1, 2020, and ending six 
months following the public health emergency 

▪ Subsidies would be available until an individual enrolls in another group health 
plan or the Marketplace, becomes eligible for Medicare, or their COBRA period 
or furlough ends
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What’s Next?
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▪ HR 6800 – HEROES Act

▪ If passed, workers who became eligible for COBRA prior to enactment will have 

an extended election period during which they may elect COBRA coverage 

retroactive to their qualifying event

▪ A special enrollment period will be available to allow workers to enroll in 

coverage through the Marketplaces following the conclusion of premium 

assistance under the bill

▪ Would requires written notices to workers that include information regarding:

– The availability of premium assistance under both COBRA and furlough coverage

– Alternative coverage options, including subsidized coverage in the ACA Marketplaces
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What’s Next?
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▪ HR 6800 – HEROES Act

▪ If passed, employers and health plans will treat workers as having paid full 
premium during the subsidy period

▪ Full reimbursement for premiums waived will be available to the employer 
through a reduction or credit toward payroll taxes and wage withholdings

▪ DOL and HHS will provide for expedited review of denials of premium 
assistance for both COBRA and furloughed workers

– Cases will be decided within 15 days of being brought by a worker

▪ Premium assistance will be disregarded when determining eligibility for any 
other public benefit under both state and federal law

▪ DOL will conduct an outreach campaign to raise awareness
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Families First Coronavirus Response Act
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▪ Provisions include Emergency Paid Sick Leave and Expanded FMLA

– These provisions apply to employers with fewer than 500 employees and 

public employers of any size

– Effective for leave taken between 4/1/20 and 12/31/20, unless extended

– DOL FAQs on leave

▪ Assistance for employers available via a refundable payroll tax credit

– Tax credit available for health insurance premiums allocable to qualified sick 

leave payments

– IRS FAQs on tax credits

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
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Emergency Paid Sick Leave
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▪ Employees may be entitled to 80 hours of paid sick time (pro-rated for 

part-time employees)

– All employees are immediately eligible for this leave

▪ Leave is paid at the employee’s regular rate, up to $511 per day 
($5,110 in the aggregate) when leave is taken due to an employee’s 
own illness or quarantine, and paid at two-thirds of the regular rate, 

up to $200 per day ($2,000 in the aggregate) when leave is taken to 

care for others

▪ Emergency paid sick leave is in addition to other leave provided under 

state of federal law or the employer’s existing company policy
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Emergency Paid Sick Leave
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▪ Provides paid sick time to an employee who is unable to work (or 

telework) because the employee: 

1. is subject to a federal, state, or local quarantine or isolation order related to 

COVID-19;

2. has been advised by a health care provider to self-quarantine due to 

concerns related to COVID-19;

3. has COVID-19 symptoms and is seeking medical diagnosis;

4. is caring for an individual who is subject to a quarantine or isolation order;

5. is caring for a child if the school or day care center has been closed, or the 

child care provider is unavailable, due to COVID-19 precautions; or

6. is experiencing any other similar condition specified by the federal agencies
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Expanded FMLA
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▪ Amends FMLA to provides up to 12 weeks of job-protected leave for 

“a qualifying need related to a public health emergency” to 
employees who have been employed for at least 30 days

▪ A “qualifying need” is when an employee is unable to work (or 
telework) due to a need to care for a child if the child’s school or place 
of care has been closed or is unavailable due to a public health 

emergency

– Minor child: under age 15 unless special circumstances exist requiring a need 

to care for child during daylight hours
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Expanded FMLA
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▪ After a 10-day elimination period, the rest of FMLA leave is paid at 

two-thirds of the employee’s regular rate based on normally 
scheduled hours, capped at $200 per day and $10,000 in total

– Basically, a 10-week continuation of #5 under Emergency Paid Sick Leave

– Employees may, but cannot be required to, use paid leave during elimination 

period

– After elimination period, employer may run paid leave concurrent with E-

FMLA
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Emergency Paid Sick Leave and E-FMLA
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▪ Exceptions apply for small employers (under 50 EEs) if the required 

leave would jeopardize the viability of their business

– Exception for EPSL applies only when an employee takes leave under reason 

#5: to care for a child whose school or place of care is closed due to COVID-19

– Small employers not exempt from paying under reasons #1-4 of EPSL
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Emergency Paid Sick Leave and E-FMLA
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▪ Employees are not eligible for EPSL or E-FMLA if:

– their employer closes the worksite, even for a short period of time

– they are furloughed (but the company remains open)

– their hours are reduced

▪ This is true whether the employer closes the worksite for lack of 

business or because it was required to close pursuant to a Federal, 

State, or local directive

– They may be eligible for unemployment
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Emergency Paid Sick Leave and E-FMLA
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▪ Substantiation Requirements

▪ An employer substantiates eligibility for tax credits if they receive a 

written request from the employee that provides:

– The employee’s name;
– The date or dates for which leave is requested;

– A statement of the COVID-19 related reason the employee is requesting leave 

and written support for such reason; and

– A statement that the employee is unable to work, including by means of 

telework, for such reason
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Emergency Paid Sick Leave and E-FMLA
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▪ Substantiation Requirements

▪ If leave is based on a quarantine order or self-quarantine advice, 

include:

– name of the governmental entity ordering quarantine, or 

– the name of the health care professional advising self-quarantine, and

– if individual is not the employee, that person’s name and relation to the 
employee
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Emergency Paid Sick Leave and E-FMLA
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▪ Substantiation Requirements

▪ If leave is based on a school closing or provider unavailability, include:

– name and age of the child (or children) to be cared for

– name of the school that has closed or place of care that is unavailable, and 

– a representation that no one else will be providing care for the child during 

that time

– Also, if employee cannot work or telework due to having to care for a child 

older than 14 during daylight hours, a statement that special circumstances 

exist

▪ Generally, leave is not available if a co-parent, co-guardian, or the 

usual childcare provider is available
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